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INTHEUNITED STATES DISTRICT COURT
FORTHE SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION

THOMASC. and PAM ELA M cINTOSH,

Plaintiffs,
CIVIL ACTION NO.: 1:.06-CV-1080-L TS RHW
V.

STATEFARM FIRE & CASUALTY
COM PANY and FORENSIC ANALYS S&
ENGINEERING CO., &t d.,

Defendants.

DEFENDANT STATEFARM FIREAND CASUALTY COMPANY’'S RESPONSE
TO NON-PARTIES RICHARD AND ZACH SCRUGGS’ OBJECTIONS [DOC. 1201]
TO MAGISTRATEJUDGE WALKER'S ORDER [DOC. 1194] COMPELLING
PRODUCTION OF CERTAIN DOCUMENTS

Preliminary Statement

State Farm respectfully submits this regponse in oppasition to the Scruggses’ objections (Doc.
1201) to M agstrate Judge Waker's May 15, 2008 Order (Doc. 1194) compelling the production of
certain documents. These objections follow in the wake of the Scruggses’ earlier objections to Judge
Waker's December 11, 2007 Order (Doc. 911) that denied a motion to quash ther depositions, in
responseto which this Court issued its January 9, 2008 Order (Doc. 988), dlowing their depositionsto
oo forward following the resolution of the document issues by Judge Waker. On January 9, 2008,
Judge Walker aso issued an Order (Doc. 989) setting forth aprocess for the resolution of those issues,
which were then robustly addressed by al interested persons and carefully decided by Judge Walker.

Yet continuing their quest not to produce any documents, despite the subgantia reduction in
their scope, the Scruggses have filed another objection with this Court, thus causing one to wonder:
What information could possibly be contained in those documents that the Scruggses so desperately

want to kegp from ever seeingthelignt of day ?
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None of the Scruggses’ objections satisfies their heavy burden of showing that Judge Walker’'s
rulings were“ clearly erroneous or contrary to law” —thelegd standard that governs this Court’s review.
The Scruggses’ primary objection arises out of their misplaced and erroneous assertion that
Judge Waker regquested and received additiona briefing on the issues addressed to events that transpired
since the briefing cy cle was completed a the end of January 2008. Nathing of the sort hgppened. As
discussed more fully below, as an administrative matter, at a staus conference with counsd for the
parties to this matter, Judge Waker requested letters listing the outstanding discovery the defendants
were still seeking. No briefing was requested as to ay new developments and none was provided.
Giving new meaning to the adage “ no good deed goes unpunished,” and with no smal degree of irony,
the Scruggses now complain to this Court that State Farm withdrew two-thirds of its document requests,
all of which the Scruggses, as well as those associated with them, had previously objected to.
The baance of the Scruggses' objections are little more than a collaterd attack on this Court’s
prior orders of October 1, 2007 (Doc. 563), and December 11, 2007 (Doc. 911) as affirmed on January 9,
2008 (Doc. 988). This Court’s prior Orders rejected many of the same arguments that the Scruggses
now recy cle, and recognized the discoverability of the same areas of information generdly at issue here
and form part of the dipute, including Plaintiffs’ bad faith claims, still pending before this Court.
This Court expressly holds that SKG’s taking on representation of the Rigsbys,
hiringthem as “litigation consultants,” and filingaqui tam lawsuit on their behalf should
not, and will not, be dlowed to transform everything they learned and the things they
physicdly took from their employer into privileged information avail able only to SKG as

their attorney and/or present employer. In defending itself in the present action, Sate

Farm may fully explore the Rigsbys knowledge of the Mclntosh case and pertinent
documents gained through their employ ment relationship with Renfroe/State Farm ...

October 1 Order a 3.

Richard Scruggs tedified in proceedings in Alabama, that the October 12, 2005
engineering report on the M cIntosh property was among the first twenty documents the
Rigsbys gave to Scruggs in February 2006. ... Thisorigina engineering report in the
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M clntosh property has become a critica point in this litigation, as it appears to be the
linchpin of Plaintiffs bad faith daims’ Scruggs did not represent theM clntoshes when
he received the engineering report. Indeed, he did not represent them until some time
after the broadcast of an ABC television 20/20 program at the end of August, 2006. ....
[O]n August 21, 2006, prior to the 20/20 broadcast, ... [ABC news producer Joe] Rhee
told M cintosh there were two engneering reports on his property, ... sating that they
“had worked with Dickie Scruggs before and they respect each other and would stay with
us till the end.” From this, one might reasonably infer that Scruggs was the source of
Rhee s information regarding the M cIntosh clam. ...

Defendants understandably desire to question Richard and/or Zach Scruggs about the
report ... the circumstances surrounding the receipt of such documents and the chain of
custody of the documents after the Scruggses received them. ... The Court is of the
opinion that Defendants should be alowed to pursuethis information from the Scruggses.

December 11 Order at 3-4 (emphasis added; citation omitted).

JUDGE WALKER'SORDER ISNOT “ CLEARLY ERRONEOUSOR CONTRARY TO LAW”

“The gandard of review under 28 U.S.C. 8 636(b)(1)(A) and Fed. R. Civ. P. 72(a) prescribes that
a magstrate judge' s nondispositive pretrid orders shal not be disturbed unless ‘found to be clearly
erroneousor contraryto law.”” Barnett v. Tree House Cafe, Inc., 2006 WL 3083757, a *2 (SD. Miss.
Oct. 27, 2006) (emphasis added); see also Castillo v. Frank, 70 F.3d 382, 385 (5th Cir. 1995) (same).
Likewise, Local Rule 72.1(A)(2) provides that a magstrate judge's ruling “shdl [not] be reversed,
vacated, or modified on gpped unless the district judge shall determine that ... the magstrate judge' s
rulingis clearly erroneous or contrary to law.” The“clearly erroneous or contrary to law” sandard is
expressly distinguished from the* de novo” standard used for digpositive rulings. Fed. R. Civ. P. 72(b).

The “clearly erroneous’ standard is among the strictet sandards of review. It gpplies to
discovery rulings, includingthoseinvolving claims of privilege. See, e.g., Thomas v. Hoffman-Lar oche,

Inc., 126 F.R.D. 522, 524 (N.D. Miss. 1989). Thisstringent standard requires the Scruggses to establish

1 Inlight of recent legal rulings, Sae Fam believes it has good grounds to seek patia summay judgmen asto

Plaintiffs badfaith andextracontractual damageclams In orderto present the dronged record in support of such
amotion, Sae Farm would like to file such a mation following itscompletion of the ouganding discovay from
the Scruggses andthe Rigsbys in accordance with this Court’ s prior discovery orders, and sufficiently in advance
of trial to allow thisCout adequaetimeto addresstha motion.
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“not that the magistrate judge could have exercised his discretion and ruled in [their] favor, but rather
that [they are] entitled to aruling in [their] favor as a matter of law.” Barnett, 2006 WL 3083757, a
**2-3 (emphasis added). They have not met their heavy burden, nor can they.

It is well-recognized that “[a] magstrate judge is ‘far better situated to pass on discovery
matters,” than is the district judge. A magstrate judge is afforded broad discretion with respect to
discovery matters because no one factor controls discovery disputes.” Id. (citation omitted). Indeed,
“[nJumerous federad courts have commented on the [broad] discretion afforded to magistrate judges
under Rule 72(a) when resolving discovery disputes.” Brownlow v. Gen. Motors Corp., 2007 WL
2712925, a *3 (W.D. Ky., Sept. 13, 2007) (collecting cases). Thus, “[t]he court’s scope of review is
significantly limited in a discovery situation.” Thomas, 126 F.R.D. a 524. “In conducting ... [its]
review, the district court must refrain from second guessing the magstrate judge s pre-trid discovery
rulings.” Ungar v. Palestinian Auth., 325 F. Supp. 2d 15, 25 (D.R.l. 2004). Yet, second guessing the
rulingis precisely what the Scruggses invite without ever presentinga compéeling argument to set aside
or modify Judge Walker’s rulingunder the standards that govern this Court’s review.

Judge Walker’s ruling was wel within the ambit of the proper exercise of his discretion and the
Scruggses cannot meet their “ heavy burden,” Wallin v. Alfaro, 2005 WL 2125224, at *5 (D. Colo. Sept.
2, 2005), of provingthat therulingis clearly erroneous or contrary to law. Nor dothey. Instead, they do
little more than invoke the language of Rule 72(a) and couple it with conclusory statementsthat ther
objection should be granted. Such formulai c incantations of the Rule, without ever demonstratingin any
compédling manner how the strict standard that they mus meet is satisfied, do not suffice See
Traveer’s Ins. Co. v. Monpere, 1995 U.S Dig. LEXIS 14783, a *5 (W.D.N.Y. Sept. 12, 1995) (mere
incantations of language from statute and rule do not disguise that objections do not meet them). Thus,

the objection must be denied and the discovery must beprovided without further objection or delay .
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. STATE FARM'S LETTERONLY ELIMINATED ISSUES; IT DID NOT CONTAIN ANY NEW BRIEFING

Apparently recognizingthat they cannot possibly meet the gpplicable standards on the merits, the
Scruggses initidly seek to divert atention away from them. They complan they were nat copied on a
May 9, 2008 letter to Judge Walker that provided, in response to arequest from the Court made duringa
status conference with counsd for the parties to this action, “ apared-down list” of outstanding discovery
matters awaiting resolution by the Court, including the subpoena duces tecum document requests to the
Scruggses. SeeDoc. 1201 a 1-2, 5-6; Doc. 1201-5 a 1-3.> State Farm took the Court’ s request to heart
and, as Judge Walker noted, in its M ay 9 letter “ State Farm requests that the Court rule upon nine of its
origind 25 document requests from the Scruggses.” May 15, 2008 Order (Doc. 1194) a 8-9. Or,
conversdy, as the Scruggses put it, Sade Fam's May 9 letter “essentidly abandons sixteen of its
origina twenty-fiveregquests ....” Doc. 1201 at 6.

TheMay 9 letter did nat provide any new argument or briefing. As an administrative matter, it
effectively eiminated most of Stae Farm'’s prior document requests that had aready been fully briefed
to the Court — by the Scruggses (Docs. 1078, 1107), by the Plaintiffs (Docs. 1051, 1094), by the Rigsbys
(Docs. 1072, 1084), and by Sate Farm (Docs. 1073-75, 1083-84, 1110-11, 1131) — and had been
awaiting decision since late January 2008. The Court did nat invite any briefing to address the events
that trangpired since that time and none was provided, as areview of the letter reveds. Itis, thus, odd
that the Scruggses now complain that State Farm advised that Court that it was no longer pressing nearly
two-thirds of its previous document requests — al of which the Scruggses, and others, had previously

and robustly objected to. See, e.g., Docs. 1107, 1107-2, 1078.

Nor werethe Scruggses copiedon Renfroe’ s corregponding May 8, 2008 leter to the Court, which also requesed
that the out ganding motions conceaning the Scruggses be decided. See Ex. 1, dtachedhergo. The fat ramains
tha these leters aose ou of aminigerial reques made during ag a us conference with the paties not non-parties,
and were merely an extension of a discussion that was not, but otherwise could have been, concluded & that time.
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M oreover, in the pace of two paragraphs, the Scruggses take two irreconcilable positions asto
the consideration of the pog-January 2008 events. They initidly and erroneously assert that Judge
Waker’'s “ Order does not reflect that any of thepertinent changed cir cumstances were considered by the
M agstrate Judge in reaching his decision.” Doc. 1201 a 5. In a complete about-face, they then
correctly acknowledge that “the M agstrate Judge was a least aware of the changed circumstances in
this case, which are specificaly referenced in footnote 7 of the Order.” Id. a 6. Moreover, Judge
Walker's recognition of the changed circumstances was also reflected in notes 4 and 5. Thus, whatever
doubts the Scruggses were remarkably attempting to sow about Judge Walker's supposed lack of
consideration of “any of the pertinent changed circumstances” (Doc. 1201 at 5) are squarely refuted by

the very terms of Judge Walker’s Order that they cite.

1. THE SCRUGGSES’ OBJECTIONS ARE MISPL ACED AND INSUFFICIENT

The Scruggses next advance an assortment of arguments, none of which shows tha Judge
Waker's rulingwas clearly erroneous or contrary to law. What they do reved isthat the Scruggses are
not happy withthe ruling and would like this Court to second-guessit. Yet thelaw does not permit tha.

A. Relevance

Federal Rule of Civil Procedure 26(b)(1) makes clear that “[p]aties may obtain discovery
regarding any nonprivileged matter that is rdevant to any party’s clam or defense — including the
existence, description, nature, custody, condition and location of any documents’ and that “relevant
information need not be admissible at trid if the discovery gopears reasonably calculated to lead to the
discovery of admissible evidence” “The scope of produdion under a subpoenatha is incorporated by
the reference in Rule 45 to Rule 26(b) is exceedingly broad ... [a] court need not pass on the
admissibility of the documents sought in advance of trid nor quash a subpoena demanding ther

production if there is any ground on which they might be relevant.” 9A Wright & Miller, Fed. Prac. &
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Proc. Civ. 2d § 2459 (2007) (emphasis added). Thus, in determining what constitutes permissible
discovery under Rule 45, a court should consider that “[r]elevancy is broadly construed, and a request
for discovery should be considered relevant if there is ‘any possibility’ that the information sought may
be rdevant.” Neson v. The Farm, Inc., 2007 WL 4570872, a *2 (D. Kan. Dec. 27, 2007) (emphasis
added).

Against this broad standard, under Federa Rul e of Civil Procedure 45, which governs subpoenas
to non-parties, the Scruggses’ ability to make relevance objections is limited. See, eg., Laborers
Pension Trust Fund-Detroit and Vicinity v. CRS Poured Concrete Walls, Inc., 2006 WL 3804912, a *5
(E.D. Mich., Dec. 22, 2006) (“it is nat entirely clear that a non-party has ganding to raise a relevance
objection to the subpoena’); Shore Acres Nursing Home, Inc. v. Continental Med. Sys., Inc., 1991 WL
53664, a *3 (E.D. Pa., April 2, 1991) (non-parties must obey subpoenaunless it is quashed or modified
as unreasonable or oppressive). Rule 45(c)(3)(A) provides but four grounds to quash or modify a
subpoena: (i) unreasonable time to comply; (ii) travel of more than 100 miles; (iii) disclosure of
privileged or other protected matter, if no exception or waiver applies; or (iv) undue burden.

Despite the lega constraints on their ability to raise rdlevance arguments, and wholly ignoring
the fact that information contained in the documents ordered to be produced may well lead to the
discovery of admissible evidence, the Scruggses assert that many of the documents ordered to be
produced “had no relevance to this action even before the April 4 Order.” Doc. 1201 a 6. Whether
before or after that Order, they arewrong.

In support of their misplaced argument, the Scruggses rely on this Court’s April 14, 2008 Order
(Doc. 1180), which they say “has dready excluded a wide range of media reports from evidence,” as
rendering irrdlevant “Requests No. 5 and 11 [which] seek documents related to contacts with the
media” Doc. 1201 a 6. Yet, the only “media reports’ the April 14 Order precludes are those

“regardingthe Rigsby sisters.” April 14 Order (Doc. 1180) at 1.
7
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Here, as shown above and as shown in this Court’s December 11 Order (Doc. 911) a 3-4, Sate
Farm is seeking documents concerning media contacts — whether with ABC News or any ather media
outlets to whom the Scruggses wer e shopping ther stories — to shed light on the chain-of-custody of the
origind October 12, 2005 engineering report on the M cintosh property, among other things. Judge
Waker was well within the ambit of the proper exercise of his discretion in limiting the scope of the
Requests Nos. 5 and 11 and, as so limited, ordering the documents to be produced. As Judge Walker
aopropriatey nated, “the Scruggses clearly used Sate Farm documents, including the M clntosh clam
engineering reports, for purposes of the ABC 20/20 broadcast in August 2006,” May 15 Order (Doc.
1194) at 9-10, and the ruling cannot be seriously asserted to be clearly erroneous or contrary to law.

For many of the same reasons, the Scruggses' other make-wel ght “ relevance” assertions, amost
al of which concern the Rigsbys, fare no better under the standards tha this Court must goply. Ignoring
the fact tha information contained in the documents ordered to be produced may very well lead to the
discovery of admissible evidence (including issues concerning chain of custody) even if the documents
themselves are inadmissible, the Scruggses erroneously assert that because the Rigsbys and the
documents they gole from State Farm “have dl been disqualified from this litigation,” they are
“irrdevant.” Doc. 1201 a 7. Agan, they are wrong. Admissibility and discoverability are different.
M erely because the documents tha the Rigsbys dole are inadmissible does not mean they cannot be
seen, nor does it mean that the documents at issue cannot lead to the discovery of admissible evidence.

Judge Waker exercised his broad discretion in supervising the discovery by limiting the scope of
such requests and, as so limited, ordering the documents to be produced. The Scruggses simply do nat
likethat result and ask this Court to apply what amounts to ade novo review and set it aside. Yet, when
Judge Waker made a “de novo” review of these very issues, he determined that certain documents
should be produced. The Scruggses have not come forward with any compedling argument

demonstratingthat the rulingwas clearly erroneous or contrary to law.
8
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B. Fifth Amendment

Laboring under the misimpression that Judge Waker was required to address each and every
gound asserted by the Scruggses — and, by extension, the Rigsbys and the Plaintiffs — they complan
that Judge Waker did not address their argument that the sulbpoena implicates their Fifth Amendment
right against sdf-incrimination. See Doc. 1201 a 8. Incredibly, the Scruggses go so far as to suggest
tha “[t]hese objections are even more compelling now in light of the Scruggses’ guilty pleas in the
crimina matter pending in the Northern Didrict, for which they ill await sentencing.” 1d. (emphasis
added). Having already confessed guilt, it is difficult to comprehend how the mere production of
documents in an unrelated civil matter somehow increasestherisk that they will incriminate themselves.
That they have dready done—in open court.

The Scruggses’ speculation that producing the documents “ may” subject them to some undefined
outcome in the civil case pending before Judge Acker in Alabama or a more severe sentence in the
Northern District for their roles in the bribery of ajudge— asif that offense, which strikes at the heart of
the judicia system, does not dready carry a stiff penaty — does not demonstrate that Judge Waker's
rulingwas clearly erroneous or contrary to law.

Yet one need not read too far between the lines to recognize the gpparent subtext. Scruggs has
dready came perilously close to acontempt citation for failingto follow the Order of Chief Judge Mills
in the Northern Digrict of M ississippi, which denied Scruggs’ motion to quash Sate Farm's sulbpoena
for his depaosition in Sate Farmv. Hood, No. 2:07-cv-188-DCB-M TP (SD. Miss.). Judge Mills found
that dexpite the fact tha “the court’s intert [in its order] ... should have been clear to dl parties,”
Scruggs “ appears to have used” certain language in the order “for tacticad purposes, to limit” Sate
Farm'’s rights — conduct which Judge Mills ruled “is clearly unacceptable, and the court will not tolerate

any further attenptstoviolaeits ... order,” and that “[any future non-compliance ... will be dedt with
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as contempt.” See State Farmv. Hood, No. 3:08-cv-00012-MPM (N.D.Miss. Feb. 4, 2008) (Doc. 18);
Mclntosh Docs. 1131, 1131-2.

Here, we have another State Farm subpoena seeking discovery from the Scruggses, which they
have adamantly objected to a every turn. The Scruggses would certainly not want to risk a contempt
citation from this Court for any falure to comply with this Court’s Orders prior to their sentencing by
Judge Biggers, which is currently set for July 2, 2008, see United States v. Scruggs, No. 3:07-cr-00192-
NBB-SAA (N.D. Miss. May 29, 2008) (Doc. 195), while the consegquences of a contempt citation
diminish markedly after their sentencing.

Despitethe Scruggses’ gauzy arguments that their Fifth Amendment rights might be violated by
the mere act of producing various documents, nothing about Judge Walker’s ruling is clearly erroneous
or contrary to law.

First, this “act-as-produdion” privilege is widely-recognized to be a weak one. Thus, for
example, in Fisher v. United Sates, 425 U.S 391, 411-12 (1976), the Court qudified it by
acknowledgng that athough the act of production had communicative aspects, it was doubtful that an
admission of the existence and possession of certain papersroseto theleve of “testimony” protected by
the Fifth Amendment.

Second, the sole case that the Scruggses' cited to Judge Walker for this assertion arises in the
context of a grand jury subpoena for documents belongng to a sole proprietor — as opposed to a
collective business organization — as part of an investigation of suspected corruption by that sole
proprietor. United Sates v. Doe, 465 U.S 605, 606 (1984). The Fifth Circuit has gpplied Doe very
narrowly, findingthat individuals have no such privil ege from producing records from acollective entity,
even if that entity is a one-man corporation. See In re Grand Jury Proceedings, 814 F.2d 190, 192-93
(5th Cir. 1987) (citing Bdlisv. United Sates, 417 U.S 85, 88 (1974)). Indeed, in order to assert such a

privilege, the documents mug be “the private property of the person clamingthe privilege, or a least in
10
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his possession in apurely persond capacity.” Bdlis, 417 U.S. a 90 (quoting United States v. White, 322
U.S 694, 699 (1944)). Thus, in Bdlis, the Court held that because the individuad law partner held
partnership records in arepresentaive capacity, he could not assert a Fifth Amendment privilege as to
those documents. Id. a 100-01. Here, of course, the Scruggses have previously asserted that the
subpoenaed documents over which they purport to assert Fifth Amendment rights areliterally possessed
by collective “entities” such as “the Scruggs Law Firm” and “the SKG,” see Doc. 1201-4 a 4-5 (even
though they arein their control, see Doc. 1075 at n.3).

Third, and fatally to the Scruggses' clams, any such privilege can only be asserted on a
document-by -document basis, subject to an in camera review by the Court. See United Sates v. Dean,
23 Fed. Appx. 448 (6th Cir. 2001) (following United Sates v. Grable, 98 F.3d 251, 257 (6th Cir. 2001));
United Sates v. Drollinger, 80 F.3d 389, 393 (%th Cir. 1996) (“ As the Eleventh Circuit held in United
Sates v. Argomaniz, [925 F.2d 1349, 1355 (11th Cir. 1991),] the required inquiry is bet madein an in
camera proceeding, where the defendant is given ‘the opportunity to substartiate his claims of the
privilege and the district court is able to consider the ... documents requested by the summons.’”); see
also United States v. Barile, 2007 WL 3534261, *3 (N.D.N.Y. Nov. 13, 2007) (“the Fifth Amendment
cannot be invoked broadly, but applies only on a document-by-document ... basis. ... To receive the
pratection of thisprivilege, Respondent is directed to (1) describe each document ... and produce each
document ... in an in camera proceeding’) (emphasis omitted). Despite the fact that these omissions
were pointedly nated by Sate Farm in January 2008, see Doc. 1111 at | 6, the Scruggses have never
made any such showing, have never avaled themsedves of such procedures, and have never even
requested the Court for the opportunity to do so. “Parties must take before the magstrate not only their
best shot but dl of their shots.” Borden v. Sec'y of Health and Human Servs., 836 F.2d 4, 6 (1st Cir.
1987) (interna quotation marks omitted). Inasmuch as the Scruggses never avail ed themselves of these

procedures, even after their omissions were pointed out three and a haf months before the issuance of
11
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the May 15, 2008 Order, it cannot be concluded that Judge Walker’s ruling was clearly erroneous or
contrary to law, nor can it be concluded “that [they are] entitled to arulingin [their] favor as amatter of

law.” Barnett, 2006 WL 3083757, a **2-3 (emphasis added).

C. “Necessty” and “Availability from Other Sources”

Appaently overlooking the fact that on their objections it is their burden to demonstrate that
Judge Walker’s ruling was clearly erroneous or contrary to law, the Scruggses hafheartedly assert that,
in the motion practice before Judge Waker, State Farm did not show its need for the documents o that
they could not have been obtained e sewhere.

As was the case before Judge Waker, the Scruggses seek to rely on a staement from an
ingppasite Fifth Circuit casethat cites Wright & Miller for the proposition that the Court must consider
whether the information is * necessary and unavailabl e from any other source.” Doc. 1201 at 10; cf. Doc.
1107 at 11 (same). First, in the case they cite, Positive Black Talk, Inc., Inc. v. Cash Money Records,
Inc., 393 F.3d 357, 377 (5th Cir. 2004), the court quashed the plaintiff’s sulbpoena tha sought nothing
more than expert opinion tetimony from a witness who had “no persona knowledge” of the facts and
whose expert opinion “was actualy provided at trid by [plaintiff’s] other expert witness.” Nathingeven
remotely likethat situation is present here. Second, as they did before Judge Walker, they adso omit the
next sentence from Wright & Miller, which provides that “it obviously is a highly case specific inquiry
and entails an exercise of judicid discretion.” 9A Wright & Miller, Fed. Prac. & Proc. Civ. 2d §2463.1
(2007). Asareview of theM ay 15Order reveds, Judge Waker made ahighly case specific inquiry and
properly exercised the broad judicid discretion that is vested in afederd M agistrate Judge when making
adiscovery ruling.

M oreover, Wright & Miller go on to make clear that the burden of establishing undue burden
rests squarely onperson who moves to have the subpoena quashed — i.e., the Scruggses — and that the

person who seeks to have it quashed cannot, as the Scruggses do, rest on mere assertion.
12
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Under Rule 45(c)(3)(A)(iv) the burden to establish that a subpoena duces tecum

imposes an undue burden is on the person who moves to have it quashed. That person

cannot rely on a mere assertion that compliance would be burdensome and onerous

without showing the manner and extent of the burden and the injurious consequences of

insisting upon compliance with the subpoena. Nor can the paty seeking to quash a

subpoena rely on a discovering party’s falure to cite case authority supporting the

subpoena.
Id. As withther other lamentations, the Scruggses’ arguments of burden and the like rest on nothing
more than mere assertion and the formulai c incantation of legal terms and conclusory statements.

Further, “[t]he fact that [evidence] might be obtained, a least in part, from athers has no
pertinence because a person may na avoid a subpoena by saying that the evidence sought from him is
obtainable from another,” Covey Oil Co. v. Continental Oil Co., 340 F.2d 993, 998 (10th Cir. 1965), and
“nothing in the Federd Rules of Civil Procedure requires a litigant to rely solely on discovery obtained
from an adversary instead of utilizingsubpoenas.” State Farm Mut. Auto. Ins. Co. v. Accurate Medical,
P.C., 2007 WL 2993840, a *1 (E.D.N.Y. 2007) (citing Covey).

Against this background, the Scruggses go on to advance various corollary arguments, such as
“seek the documents from ABC News or Joe Rhee” see Doc. 1201 at 11, or from unidentified “ other
sources,” seeid. a 13 — all of whom, followingthe Scruggses' approach, could just as easily turn around
and say, “seek them other sources, such as the Scruggses.” Yet, the discovery rules are designed to
preclude such facile gamesmanship. Judge Waker was well within the ambit of his broad discretion on
a discovery ruling to order the production of the documents from the Scruggses. Nothing that the
Scruggses have presented demonstrates otherwise.

Time and again, the Scruggses merdly, but impermissibly, advance arguments that invite this
Court to second guess Judge Waker's carefully considered and carefully drawn ruling. But nothing that

the Scruggses have presented establishes “not that the magstrate judge could have exercised his

discretion and ruled in [their] favor, but rather that [they are] entitled to aruling in [their] favor as a
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matter of law.” Barnett, 2006 WL 3083757, at **2-3 (emphasis added). Consequently, under the strict
standards tha govern this Court’s review, ther objections must be denied.

D. Attorney-Client and Work Product Privilege

The Scruggses’ passing argument that the Court ignored “their assertion of the attorney-client
privilege and the work product privilege,” Doc. 1201 a 1, does not withgand scrutiny. The very reason
this Court previously ordered areconsideration of the privilege issues rested upon the recognition of the
fact that “[t]he M agstrate, faced with ‘the Scruggses’ blanket claims of privilege as to the documents
requests,’” declined to accept those clams and was not in a postion to evaluate claims of privilege.”
January 9 Order (Doc. 988) a 2 (emphasis added). Y et, rather than doinganythingto put the Court in a
proper position to evauate clams of privilege, to this day, the Scruggses have never submitted, or
offered to submit, a privilege log with respect to any documents over which they attempt to assert a
privilege.

As Sate Farm noted in its papers to Judge Waker, see Doc. 1075 a ECF pp. 5-6, Rule 45(d)(2)
requires that “[a person withholding subpoenaed information under a clam that it is privileged ...
mug ... describe the nature of the withheld documents ... in amanner that, without reveding information
itsef privileged or protected, will enable the parties to assess the clam.” (emphasis added). In other
words, aprivilege logisrequired. “The operative language [of Rule 45] is mandatory and, athough the
rule does not el out the sufficiency requirement in detail, courts conggently have hed that the rule
requires a party resdsing disclosure to produce a document index or privilegelog.” InreGrand Jury
Subpoena, 274 F.3d 563, 575 (1st Cir. 2001) (collecting cases) (emphasis added). Privilege logs are
“the universdly accepted means of asserting privileges in discovery in the federa courts; the generd
objection that, for example, a request for production of documents calls for the production of documents
which are privileged is condemned as insufficient.” Avery Dennison Corp. v. Four Pillars, 190 F.R.D. 1,

1 (D.D.C. 1999) (citations omitted).
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In theM & 15 Order (Doc. 1194), Judge Walker correctly nated that “ sweeping generdities and
blanket assertions of privilege ... provide insufficient foundation for the relief they seek,” id. a 5, that
the documents they Rigsbys dole and gave to Scruggs “are discoverable, and are not protected by
attorney-client privilege or atorney work produd,” id. a 6, tha “the Court has simply nat been
presented sufficient information to hold that any particular document request infringes on any legtimate
privilege,” id. a 6, and that, as to the Scruggses, “[t]he Court has been provided nathing upon which to
base afindingof privilege....” Id. at 11.

As Judge Walker aptly staed in this context, “[t]he Court is not omniscient and cannot bar
discovery based on speculation that arequest might lead to disclosure of privileged information.” Id. a
6. And as Judge Walker aptly dated in a related context, “[t]he issues surrounding the document
reguests have existed for months. ... Finding no reason to further delay the disposition of these issues so
that the depositions of Richard and Zach Scruggs can proceed, the Court denies the” requested relief. 1d.
a 7. For months, the Scruggses have known that they have never submitted aprivilegelog

Even when this Court, through its January 9 Orders (Docs. 988, 989), gave the Scruggses a
second chance to establish a clam of privilege, they knowingy and intentiondly failed to submit alog
and did absolutely nothingto enhancetheir blanket and generalized assertions of privilege. Their failure
to provide aprivilegelog is properly deemed awaiver of any privilegethat could have possibly applied.
See, eg., In re Grand Jury Subpoena, 274 F.3d a 575-76; Agee v. Wayne Farms, L.L.C., 2007 WL
2903208, a *3 (SD. Miss. Oct. 1, 2007).

The Scruggses’ erroneous complaints that these issues have been ignored by the Court, when
they have been ignored by them, ringhollow. They have do nothingto establish “that [they are] entitled

toaruling in [their] favor as a matter of law.” Bar nett, 2006 WL 3083757, a **2-3.
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CONCLUSION

For the foregoing reasons, State Farm respectfully requests that this Court deny the Scruggses’
objections to Judge Walker’'s M ay 15, 2008 Order.

Dated: June 2, 2008 Respectfully submitted,
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